
 
 

June 10, 2026 

 

 

The Honorable Howard W. Lutnick 

Secretary 

U.S. Department of Commerce 

1401 Constitution Ave. NW 

Washington, DC 20230 

 

Dear Secretary Lutnick: 

 

We write to request that the Department of Commerce (Department) affirm its 

longstanding practice in antidumping and countervailing duty (AD/CVD) proceedings of 

applying Adverse Facts Available (AFA) when foreign respondents refuse to cooperate with 

investigations. Recent proceedings suggest the Department may be departing from that practice 

in adopting or contemplating rates significantly below petition levels even in cases of total 

respondent non-cooperation. That departure, if it reflects a policy change, would diminish the 

effectiveness of laws that Congress designed to protect U.S. workers from unfair foreign 

competition.  

 

For decades, this practice has been essential to combatting the unfair trade tactics of 

strategic competitors, including Chinese state-directed industries. China is currently subject to 

more than 270 AD/CVD orders, covering steel, aluminum, solar panels, critical minerals, 

advanced manufacturing inputs, and more.1 Those orders exist because domestic American 

producers and workers brought petitions and because Commerce applied AFA rates when 

Chinese respondents stonewalled investigations. This deters evasion, protects petitioners who 

invest the time and resources to bring a case, and produces duty rates that actually offset injury 

from dumped goods. In recognition of the effectiveness of that approach, Congress strengthened 

the Department’s authority in 2015 on a bipartisan basis specifically to ensure that 

noncooperation would result in meaningful consequences and to deter evasion of U.S. trade 

laws.2, 3  

 

The statute makes clear that the Department is not required to demonstrate that petition 

rates reflect commercial reality when respondents refuse to provide information, precisely 

because the absence of cooperation prevents reliable calculation. However, in at least one recent 

proceeding, respondents failed to cooperate entirely, yet the Department considered adopting a 

drastically lower duty rate than the one offered by petitioners.4 

 

Artificially depressing dumping margins by not applying AFA rates may lead to 

insufficient duty rates that fail to remedy the injury suffered by U.S. industries and workers by 

dumped products. Antidumping and countervailing duties are remedial, not punitive, but they 

 
1 https://www.trade.gov/data-visualization/adcvd-proceedings  
2 https://www.congress.gov/114/statute/STATUTE-129/STATUTE-129-Pg362.pdf 
3 https://www.congress.gov/congressional-record/volume-161/issue-103/house-section/article/H4666-1  
4 Memorandum to Interested Parties, Less-Than-Fair-Value Investigation of Unwrought Palladium from the Russian Federation: Request for 

Information Regarding Normal Value (Jan. 28, 2026) (“NV Memo”).  

https://www.trade.gov/data-visualization/adcvd-proceedings
https://www.congress.gov/114/statute/STATUTE-129/STATUTE-129-Pg362.pdf
https://www.congress.gov/congressional-record/volume-161/issue-103/house-section/article/H4666-1


must be strong enough to offset unfair trade practices. Additionally, lowering rates despite non-

cooperation from foreign competitors sends a dangerous signal to bad actors: refusing to 

participate in the Department’s investigations may lead to more favorable outcomes than 

cooperation. 

 

These concerns are especially acute in the context of China, which has repeatedly 

demonstrated non-cooperation with Commerce Department investigations. The integrity of AFA 

rate application practice is not an abstract procedural question, but rather a frontline tool to hold 

Chinese producers accountable. Weakening that tool directly undermines supply chain security 

objectives that this committee and the administration have made a priority. 

 

We respectfully request that the Commerce Department provide answers to the following 

questions. 

 

1. What, if any, policy changes have been made to the selection of AFA rates in antidumping 

and countervailing duty proceedings? 

a. Please provide any guidance that has been distributed to Commerce Department 

staff involved in investigations into and administration of antidumping and 

countervailing duties cases. 

b. If applicable, what is the Department’s rationale for making any policy changes?  

2. What is the legal justification for departing from petition rates in cases involving total 

respondent non-cooperation? 

3. What is the Department’s assessment of how reduced AFA margins will or will not 

continue to fulfill the statutory deterrent purpose AFA rates established by Congress? 

 

Strong enforcement of U.S. trade laws is a cornerstone of protecting American workers, 

safeguarding industrial capacity, and ensuring fair competition. Any erosion of that enforcement, 

particularly in cases involving strategic competitors, would have significant economic and 

national security implications. 

 

Thank you for your attention to this matter. 

 

 

Sincerely, 

 

 

 

 

 

 

 

Ro Khanna 

Ranking Member, Select Committee on the 

CCP 

 

 

 

 

 

 

John Moolenaar 

Chairman, Select Committee on the CCP 

 


